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JURISDICTIONAL STATEMENT. 
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c. 229, 43 Stat. 940, as amended by Act of June 29, 1938, 
c. 806, 52 Stat. 1232. U.S.C. Title 18, Sec. 463. 
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STATEMENT OF CASE. 

The Appellant appeals from the order and decision of 
Hon. Alexander Holtzoff, Associate Justice of the District 
Court of the District of Columbia dated 6 April 1948 deny¬ 
ing a rule to show cause why a writ of habeas corpus should 
not issue. 

The District Court ruled that it lacked the power to en¬ 
tertain the application because the Petitioner was impris¬ 
oned outside the territorial bounds of the District of Co¬ 
lumbia. Dismissal of the petition was based solely on the 
ground that there was a lack of jurisdiction. For the pur¬ 
poses of this appeal, therefore, it must be assumed that 
the allegations of the petition are true and can be estab¬ 
lished upon a hearing on the merits. 

Facts. 

Petitioner is a German national, 64 years of age. From 
1925 to the time of his arrest by the United States Military 
Authorities on 13 June 1945 he. was one of Europe’s great 
industrialists, controlling a far-flung industrial empire. He 
was not in the military service. 

Two years after his arrest he was tried by a United 
States Military Tribunal at Nuernberg, Germany, and sen¬ 
tenced to seven years imprisonment. He is now held a 
prisoner by the respondents and their subordinates in com¬ 
mand. Three of the respondents reside in the District of 
Columbia and were personally served with process in the 
said District by the U. S. Marshal. 

The imprisonment of the Petitioner is illegal: 

First, because the Tribunal which tried him not only 
lacked jurisdiction, but was composed and organized in 
contravention of the Constitution and laws of the United 
States and international treaties and agreements made 
thereunder. 

Second, because the Tribunal denied to the Petitioner 
due process of law and all basic rights usually afforded an 



accused in the conduct of a criminal trial. He was denied | 
the right to counsel of his own choice, the right to compul- I 
sory process, the right of confrontation, the right to chal- I 
lenge the jurisdiction of the Tribunal or the competency of 
its members and the right to appeal. Unsworn statements, j 
and incompetent hearsay documents and affidavits were 
used as a substitute for evidence. Defense testimony was 
withheld and suppressed, defense witnesses were confined, 
coerced and intimidated. Inflammatory statements by the 
prosecution accompanied its presentation of evidence, all of 
which was a complete denial of even a semblance of a fair j 
and impartial trial. j 

Third, because the acts and alleged offenses of which j 
Petitioner was found guilty and is now held in confinement, | 
did not constitute offenses either against the laws of the j 
United States or against the laws of nations. He was con- ! 
victed of allegedly permitting Russian prisoners of war to j 
work in a freight car factory which factory was owned by j 
a subsidiary of a holding company.of which he (Flick) was j 
the managing director. It is not a violation of international j 
law to employ Prisoners of War in such occupation. Annex ! 
to Hague Regulations, Article VI; Rules of Land Warfare, 
War Dept. Basic Field Manual 27-10, par. 104; 39 Ameri- j 
can Journal of International Law, page 211. The Prisoner ' 
of War Division, Provost Marshal General’s Office, United 
States Army, authorized the employment of German pris-l 
oners of war in the manufacture of automobile trucks al-j 
though said trucks “may eventually be put to military 
uses.” 39 Amer. Journal of International Law, page 211. 

The second alleged offense of which he was found guilty 
was predicated upon a finding that the same holding com¬ 
pany of which he was the active head operated a French 
plant known as “Rombach,” pursuant to an agreement 
made with the Military Commander of the German occupa-j 
tion forces at Lorraine, and that part of the output of the| 
Rombach plant was used in the German economy. Such act 
is not an offense against either the sovereignty of the 
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United States or international law. Dow v. Johnson, 100 
U. S. 158,168; Articles 23g and 52 of the Hague Convention 
of 1907; Schwarzenberger, Int. Law. VoL 1, p. 270. 

The last offense allegedly committed by the Petitioner 
was that he made contributions to an organization known 
as the Circle of Friends, which funds Petitioner allegedly 
should Lave known were being siphoned off for govern¬ 
mental activities which were wrongful. Such act was de¬ 
clared to be a wrong by military fiat long after the event. 
As a matter of law it is not an offense against either the 
sovereignty of the United States or the laws of nations and 
may not be made the basis for ex post facto criminal 
charges. Ex Parte Quirin, 317 U. S. 1; In Re Yamashita, 
327 U. S. 1. The dictates of the military power were, how¬ 
ever, binding on him and from its rulings he was allowed no 
right of appeal. Such action by the military contravenes 
the United States Constitution, Article 1, Sec. 8, Clause 10, 
which provides: 

“The Congress shall have power ... to define and 
punish Offences against the Law of Nations.” 

A writ of habeas corpus is sought so that the question of 
the legality that trial and of the Petitioner’s confinement 
may be determined by an American court composed and 
functioning pursuant to law. The fact that the Petitioner 
is an alien does not deny him a right to redress. Ex Parte 
Quirin, supra; 28 U. S. Code 41(1) and 453; Hennessy v. 
Richardson, 189 U. S. 25; U. S. v. Crook, Fed. Case No. 
14891. 

The Petitioner is in custody by color of authority of the 
United States and falls within the provisions of 28 U. S. 
Code, Sec. 453. Habeas corpus is the proper remedy to test 
the validity of such imprisonment. In Re Terry, 128 U. S. 
289; Ex Parte Yerger, 75 U. S. 85; Wally v. Johnson, 316 
U. S. 102; Ex Parte liange, 18 Wall. 163; Ex Parte Siebold, 
100 U. S. 37; Ex Parte Parks , 93 U. S. 18. It is also the 
remedy provided to test the validity of imprisonment in 
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violation of the Constitution or of some law or treaty of 
the United States or the Law of Nations. Matter of Ryan, 
249 U. S. 375; Carfer v. Caldwell, 200 U. S. 293; Ex Parte j 
Royall, 117 U. S. 241. See also 28 U. S. Code 463. j 

The language of Mr. Justice Davis in Ex Parte Milligan, 
71 U. S. 4, at pages 119-121, is here appropriate: 

“The power of punishment is, alone through the means : 
which the laws have provided for that purpose, and if j 
they are ineffectual, there is an immunity from punish- j 
ment, no matter how great an offender the individual j 
may be, or how much his crimes may have shocked the j 
sense of justice of the country, or endangered its j 
safety. By the protection of the law, human rights are j 
secured; withdraw that protection, and they are at the ! 
mercy of wicked rulers, or the clamor of an excited \ 
people. If there was law to justify this military trial, 
it is not our province to interfere; if there was not, it j 
is our duty to declare the nullity of the whole pro- j 
ceedings. . . . The Constitution of the United States is j 
a law for rulers and people, equally in war and in | 
peace, and covers with the shield of its protection all I 
classes of men, at all times, and under all circum¬ 
stances.” (Italics supplied.) 

“... and it should be constantly borne in mind that the j 
writ was intended as a protection of the citizen from 
encroachment upon his liberty from any source— 
equally as well from the unauthorized acts of Courts j 
and Judges as the unauthorized acts of individuals.” | 
In Re Bonner, 151 U. S. 242, 259. 

j 

The alien is afforded the same protection. Ex Parte Quirin, j 
supra. 

The United States Supreme Court in Whitney v. Dick, 
202 U. S. 132, at page 135, referring to the availability of a; 
writ of habeas corpus to test the legality of detention, 
under or by color of the authority of the United States (see 
28 U. S. C. 453), said, “Thus adequate provision has been; 
made for securing to everyone entitled thereto the writ of 
habeas corpus.” The appellant here seeks to secure the 
relief which the laws of the United States afford to him. 
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V 


ARGUMENT. 

Point L 

The District Court of the District of Columbia Is Vested 
With Power to Issue the Writ of Habeas Corpus Here 
Applied for and the Dismissal of the Petition for Lack 
of Jurisdiction Constitutes Error. 

Title 28, U. S. Code, Sec. 451, reads as follows: 

\ 

“Power of courts. The Supreme Court and the dis¬ 
trict courts shall have power to issue writs of habeas 
corpus. (R. S. Sec. 751.)” 

Section 452 of the same Act reads: 

“Power of judges. The several justices of the Su¬ 
preme Court and the several judges of the circuit 
courts of appeal and of the district courts, within their 
respective jurisdictions, shall have power to grant 
writs of habeas corpus for the purpose of an inquiry 
into the cause of restraint of liberty. The order of the 
circuit judge shall be entered in the records of the dis¬ 
trict 'court of the district wherein the restraint com¬ 
plained of is had. (R. S. Par. 752; Feb. 13,1925, c. 229. 
par. 6, 43 Stat. 940.)” 

Section 453 reads: 

‘When prisoner is in jail. The writ of habeas corpus 
shall in no case extend to a prisoner in jail unless 
where he is in custody under or by color of the author¬ 
ity of the United States, or is committed for trial be¬ 
fore some court thereof; or is in custody for an act 
done or omitted in pursuance of a law of the United 
States, or of an order, process, or decree of a court or 
judge thereof; or is in custody in violation of the Con¬ 
stitution or of a law or treaty of the United States; or, 
being a subject or citizen of a foreign State, and domi¬ 
ciled therein, is in custody for an act done or omitted 
under any alleged right, title, authority, privilege, pro¬ 
tection, or exemption claimed under the commission, 
or order, or sanction of any foreign State, or under 
color thereof, the validity and effect whereof depend 
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upon the law of nations; or unless it is necessary to 
bring the prisoner into court to testify. (R. S. § 753.)’’ 
(Emphasis supplied.) 

Power to issue writs of habeas corpus was also vested iri 
the District Court pursuant to the provisions of the Disj 
trict of Columbia Code. In Downey v. U. S., 91 Fed. 2d, 223* 
at page 227, Mr. Justice Stephens said: 

l 

“The justices of the District Court of the United States 
for the District of Columbia have power to issue writs 
of habeas corpus. D. C. Code (1929) tit. 18, par. 57* 
12 Stat. 762, c. 91; 31 Stat. 1200, c. 854, par. 68; also 
D. C. Code (1929) tit. 24, par. 201, 31 Stat. 1372, ci 
854, par. 1143.” 

In the recent case of Ahrens v. Clark, 68 S. Ct. 1443, by 
6 to 3 vote, the United States Supreme Court held that the 
District Court of the District of Columbia lacked power to 
issue a writ of habeas corpus in a case where the person! 
confined was within an area where another Federal district! 
court had jurisdiction to act. There was no ruling that 
the District Court lacked such power in a case where the 
person confined was outside the jurisdiction of any of the 
districts courts of the United States. The Court specific^ 
ally reserved that question in the following language: 

“We need not determine the question of what pro¬ 
cess, if any, a person confined in an area not subject 
to the jurisdiction of any district court may employ to 
assert federal rights.” 

, i 

Mr. Justice Rutledge, in his dissent, stated, “The Court 
has reserved decision upon cases where the place of confine* 
ment is not within the territorial jurisdiction of any court.’f 
It would thus appear that all the United States Supreme 
Court Justices are of the opinion that the case presently 
presented does not fall within the ruling of the Ahrens 
case—or the specific reservation would not have been madel 

This Court is now called upon to decide whether a peri 
son detained in an area outside the territorial jurisdiction 
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of any district court by virtue of authority and orders is¬ 
sued by officers of the United States is entitled to file a 
petition for a writ of habeas corpus in the district where 
the officers exercising such authority reside. 

In this case three of the respondents reside within the 
territorial jurisdiction of the District Court of the District 
of Columbia. They were personally served with process 
within its territorial bounds. They are the persons hold¬ 
ing the Petitioner, and for the purposes of this appeal it 
must be assumed that the detainer is wrongful. 

The respondents are within the reach of the District 
Court’s process and it therefore has jurisdiction. Ex 
Parte Endo, 323 U. S. 283. At page 306, Mr. Justice Doug¬ 
las, writing for a unanimous Court, said: 

“There are expressions in some of the cases which 
indicate that the place of confinement must be within 
the court’s territorial jurisdiction in order to enable 
it to issue the writ.... But we are of the view that the 
court may act if there is a respondent within reach of 
its process who has custody of the petitioner. As 
Judge Cooley stated in In the Matter of Samuel W. 
Jackson, 15 Mich. 417, 439-440: 

‘The important fact to be observed in regard to 
the mode of procedure upon this writ is, that it is 
directed to, and served upon, not the person con¬ 
fined, but his jailer. It does not reach the former 
except through the latter. The officer or person who 
serves it does not unbar the prison doors, and set 
the prisoner free, but the court relieves him by com¬ 
pelling the oppressor to release his constraint. The 
whole force of the writ is spent upon the respon¬ 
dent;’ ” 

.In People v. New York Asylum , 57 App. Div. (N. Y.) 383, 
the Court said: 

“We are not at all in doubt as to the rules of law 
applicable to cases of this kind, and there is no divi¬ 
sion of opinion in the court as to those rules. If the 
defendant in proceedings for a writ of habeas corpus 
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has the custody or control of the person whose release 
is sought, so that it is possible for him to obey the 
order of the court with respect to that person, the 
court has jurisdiction not only to issue the writ, but 
to make a determination in the matter and to require j 
the delivery of such person; and this can be done, al¬ 
though it appears that the person whose release is 
sought is without the State. . . . Section 2015 of the 
Code of Civil Procedure provides that a person im¬ 
prisoned or restrained of his liberty ‘within the 
State’ is entitled to a writ of habeas corpus. That has 
been extended by the courts, and properly so, to au¬ 
thorize the court to require the release of a person 
who is not within the State if the defendant to whom j 
the writ is addressed has the power to produce him, 
and subject him to the power of the court. 

“Even if it should appear in the petition for the 
writ that the person whose release is sought is without 
the State, nevertheless, the court has jurisdiction to 
issue the writ if the facts show that the person to whom 
it is directed may have the control of the person con¬ 
finedl, or may he able to obey the command of the court j 
by producing him. In such a case when it appears 
that the person to whom the writ is directed may be i 
able to produce the imprisoned person the writ ought 
to issue, and if for any reason the defendant is not j 
able to obey it that fact should be made to appear by j 
the return or the proof, and when it does appear, and 
not until then, should the writ be vacated.’’ (Italics 
supplied.) 

j 

There are other cases to the same effect. See Ex Parte J 
Anderson, 121 English Reports 525; Cams Wilson 7 $ Case, j 
115 English Reports 759; Sanders v. Allen, 100 Fed. 2d, 717 j. 
(D. C.); In Re Jackson, 15 Mich. 417; People ex rel. Dunlap j 
v. N. Y. Asylum, 58 App. Div. 133; Queen v. Barnardo, 24 
Queens Bench 283; U. S. v. Davis, 5 Cranch C. C. 622; 
Shaw v. Shaw, 114 S. C. 300; Rivers v. Mitchell, 57 Iowa 
193 ; Dissenting opinion, Mr. Justice Rutledge, joined in by j 
Mr. Justice Black and Mr. Justice Murphy, in Ahrens v. j 
Clark, 68 Supreme Ct. 1443; Crowell v. Crowell, 190 Ga. 
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501; Emerson v. Guthner, 108 Pac. 2nd 866. The case of 
McGowan v. Moody, 22 App. D. C. 148, relied upon by the 
respondents is distinguishable. See footnote 18, 24 and 25 
of dissenting opinion in Ahrens v. Clark, supra. 

In Ex Parte McCardle, 6 Wall. 319, 325-326, Chief Justice 
Chase, referring to the Constitutional provision and Con¬ 
gressional enactments relating to habeas corpus, said, 

“This legislation is of the most comprehensive char¬ 
acter. It brings within the habeas corpus jurisdiction 
of every court and of every judge every possible case 
of privation of liberty contrary to the national Con¬ 
stitution, treaties or laws. It is impossible to widen 
this jurisdiction.” 

The United States Supreme Court has held on many 
occasions that there may be no privation of the right to 
obtain the writ because technicalities or other form of legal 
niceties. Bowen v. Johnson, 306 U. S. 19; Price v. Johnson, 
334 U. S. 266; Wade v. Mayo, 68 S. Ct. 1270. 

Unless it be held that jurisdiction is vested in the District 
Court of the District of Columbia, the Petitioner and all 
others similarly situated, whether they be nationals of a 
foreign nation or nationals or citizens of the United States, 
would be without redress. See Ex Parte Betz et al, 329 
U. S. 672. Such a result was never within the contempla¬ 
tion of the United States Constitution, Article I, Section 9, 
Clause 2, and statutes implementing same. 28 U. S. Code, 
Chapt. 14. 

Habeas corpus as it existed in Common Law may not be 
abridged by Congressional enactment or by judicial pro¬ 
nouncement for the reason that it is guaranteed by the 
United States Constitution. We are led, therefore, to a dis¬ 
cussion as to what that Constitutional guarantee con¬ 
sists of. 
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Point IL 

’ I 

The Remedy of Habeas Corpus as It Existed at Common | 
Law at the Time of the Adoption of the Constitution Is 
a Part of the Fundamental Law of the Land and It! 
May Not Be Impaired or Suspended Except in Times j 
of Invasion or Rebellion. 

# | 

United States Constitution, Article I, Sec. 9, Clause 2. 
McNally v. Hill, 293 U. S. 131. I 

Ex Parte Merryman-, Fed. Case No. 9847. 

In McNally v. Hill, supra, Mr. Justice Stone, speaking 
for the Court, said: 

“The legislation and the decisions of the English 
courts interpreting it have been accepted by this Court j 
as authoritative guides in defining the principles which 
control the use of the writ in the Federal courts. See 
Ex Parte Watkins, supra (3 Pet. 202, 7 L. Ed. 653);! 
Ex Parte Yerger, supra (8 Wall. 95, 19 L. Ed. 335);! 
Ex Parte Parks, supra (93 U. S. 21, 22, 23, L. Ed. 
788).” 

• i 

i 

Our habeas corpus statutes are based on the English 
Habeas Corpus Act and the use of the writ as it was known j 
at the time the Constitution was adopted. Under Common; 
Law, writs of habeas corpus have been issued by the Eng-! 
lish courts in many cases where neither prisoner nor respon-j 
dent were within the territorial limits of the court issuing; 
the writ. Ex Parte Anderson, 121 Eng. Reports 525;! 
Carus Wilson's Case, 115 Eng. Reports 759. Queen v. Bar- 
nardo, 24 Queens Bench 283; Blackstone’s Commentaries, 
Vol. 3, p. 131. | 

In Ex Parte Anderson, supra, a writ was issued by a 
court sitting in England to a sheriff and jailor in Canada to 
produce the body of one John Anderson. The writ even; 
went further. It was directed to “all other sheriffs, gaolers 
and all constables and others in the said province having 
the custody or control of said John Anderson.” At page; 
528, Cockburn C. J. said: 
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“Lord Coke, Lord Mansfield, Blackstone (Commen¬ 
taries, Vol. 3, p. 131) and Bacon’s Abridgment (Tit. 
Habeas Corpus (B) 2) all agree that writs of habeas 
corpus have been and may be issued into all parts of 
the dominions of the Crown of England wherever a 
subject of the Crown is illegally imprisoned or kept 
in custody. In addition to these dicta of eminent au¬ 
thorities, we have actually precedence of the issue of 

I the writ in very modern times into the Islands of Man, 
Jersey and St. Helena. . . . Both upon authority and 
precedent, we think the writ ought to go. Writ of 
habeas corpus granted.” 

So also have the courts of the Common Law States in 
this country issued writs although the person confined was 
outside the jurisdiction of the State. See Church, Habeas 
Corpus, 2nd Ed. par. 109; People v. N. Y. Asylum, 57 App. 
Div. (N. Y.) 383; In the Matter of Samuel W. Jackson, 15 
Mich. 417; Rivers v. Mitchell, 57 Iowa 193 and other cases 
cited above. 

The right to the remedy of habeas corpus was estab¬ 
lished as a part of the Common Law by an Act of 1641 (16 
Car. 1, c. 10, s. 8), which reversed the law as applied in Dar¬ 
nel's Case {The Five Knights' Case) (1627) 3 St. Tr. 1, 
and confirmed the Petition of Eight, 1628. The English 
Habeas Corpus Acts of 1679, 1816 and 1862 improved pro¬ 
cedure for making the writ more effective. 

Sir William Blackstone defined the process as: 

“The great and efficacious writ, in all manner of ille¬ 
gal confinement, is that of habeas corpus ad subjici¬ 
endum; directed to the person detaining another, and 
commanding him to produce the body of the prisoner, 
with the day and cause of his caption and detention, 
ad faciendum, subjiciend et recipiendum, to do, submit 
to and receive whatsoever the judge or court awarding 
such writ shall consider in that behalf. This is the high 
prerogative writ, and therefore by the common law 
issuing on* of the Court of King’s Bench not only in 
term time, but also during the vacation by a fiat from 
the chief justice or any other of the judges and running 
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into all parts of the King’s dominions; for the Kin g 
is at all times entitled to have an account, why the 
liberty of any of his subjects is restrained, wherever 
that restraint may be inflicted. ’ ’ 3 Blackstone Comm. 
129,131. 

The remedy of the writ of habeas corpus was available 
to a person held in confinement anywhere under the juris¬ 
diction of the British Crown at the time of the adoption of 
the Constitution. Ex Parte Anderson, supra, and other 
cases cited above. This is further evidenced by the pro¬ 
visions of the Habeas Corpus Act of 1862 precluding the 
writ from henceforth issuing to any Colony in which there 
is a court with authority to grant and issue the writ and 
with power to ensure its execution in the Colony; otherwise 
the writ may be enforced in any part of the overseas pos¬ 
sessions of the Crown. 

In Rex v. Crewe (1910) 2 K.B. 576 at 592-3, 604-5, 618 
and 629, two of the three Lords Justices expressed the 
opinion that under the Habeas Corpus Act of 1640,16 Car. 
1, C. 10, Sec. 8, which is similar to ours in specifying the 
persons to whom the writ shall be directed, that the writ 
could properly issue from a court in England to His Maj¬ 
esty’s Secretary of State for the Colonies, to test the le¬ 
gality of imprisonment of an African tribesman in Africa, 
by order of the High Commissioner of an African protec¬ 
torate of England. 

That the writ and proceedings relating thereto are gov¬ 
erned by the Common Law of England as it existed at the 
time of the adoption of the Constitution has been reaffirmed 
many times. See Ex Parte Koine, Fed. Case No. 7597; Ex 
Parte Parks, 93 U. S. 18; McNally v. Hill, 293 U. S. 131; 
Ex Parte Baez, 177 U. S. 378. Our habeas corpus statute 
(18 U.S.C., Chap. 14) is merely declaratory of the common 
law. In Re Haskell, 52 Fed. 795; Ex Parte Kearney, 7 
Wheat (20 U. S.) 38. 

There may be no abridgment of the constitutional guar¬ 
antee to the writ of habeas corpus, except as provided for 
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by the Constitution itself. In Re Barry, 48 Fed. 113; Ex 
Parte Milligan, 71 U. S. 1; People v. Gaul, 44 Barb. (N. Y.) 
98. 

It would appear that Congress has extended and even lib¬ 
eralized the Common Law procedure respecting habeas 
corpus. Johnson v. Zerbst, 304 U. S. 458; Walker v. Johns¬ 
ton, 312 U. S. 275. How then can it be asserted that the 
petitioner is without a remedy? Congress did not and 
could not (even if it wished to) impair or destroy the effi¬ 
cacy of the writ. Chief Justice Taney, sitting as a circuit 
judge, in Ex Parte Merryman, supra, said: 

“The power of legislation granted by this latter is, 
by its words, carefully confined to the specific objects 
before enumerated. But as this limitation was una¬ 
voidably indefinite, it was deemed necessary to guard 
more effectually certain great cardinal principles, es¬ 
sential to the liberty of the citizen, and to the rights 
and equality of the States, by denying to Congress, in 
express terms, any power of legislation over them. It 
was apprehended, it seems that such legislation might 
be attempted under the pretext that it was necessary 
and proper to carry into execution the powers granted; 
and it was determined that there should be no room to 
doubt, where rights of such vital importance were con¬ 
cerned ; and accordingly, this clause is immediately fol¬ 
lowed by an enumeration of certain subjects, to which 
the powers of legislation shall not extend. The great 
importance which the framers of the Constitution at¬ 
tached to the privilege is proved by the fact, that is 
suspension, except in cases of invasion or rebellion, is 
first in the list of prohibited powers; and even in 
these cases the power is denied, and its exercise pro¬ 
hibited, unless the public safety shall require it.” 

The recent case of Ahrens v. Clark is not in conflict with 
the earlier decisions of the English and American courts 
respecting the scope of the writ of habeas corpus. In 
announcing the principle underlying its ruling the court 
cited Ex Parte Graham, 4 Wash. C. C., pp. 211, 212, F. 
Case No. 5658, and in the footnote to this citation set out 
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the language of Mr. Justice Washington; the applicable 
portion of which reads as follows: 

“This division and appointment of particular courts 
for each district, necessarily confines the jurisdiction 
of these local tribunals within the limits of respective 
districts within which they are directed to be holdeni 
Were it otherwise and the court of one district could 
send compulsory process into any other, so as to draw 
to itself a jurisdiction over persons and things without 
the limits of its district, there would result a clashing 
of jurisdiction between the different courts not easily 
to be adjusted, and an oppression upon suitors too 
intolerable to be endured.” 

When the words of the Statute are considered in con^ 
junction with this underlying principle and the legislative 
history as set forth by the Court, it is clear that the statute 
as now interpreted by the Court, simply means that where 
a petitioner is within the territorial jurisdiction of one 
district court of the United States, he must seek his remedy 
within that district. The courts of other districts are then 
without jurisdiction to invade the province of the courts of 
the district in which the petitioner is confined. 

That such was the intent of the majority of the Supreme 
Court Justices is further emphasized by the specific reser^ 
vation of the Court contained in the footnote on page 1385 i 

“We need not determine the question of what proj 
cess, if any, a person confined in an area not subject td 
the jurisdiction of any district court may employ to 
assert federal rights. Cf. Ex. parte Betz, and com¬ 
panion cases. 329 U. S. 672, 91 L. Ed. 593, 594, 67 
S. Ct. 39-41.” 

i 

It is apparent from a careful reading of the decision of 
the majority members in Ahrens v. Clark (particularly in 
view of the specific reservation therein referred to), that 
it was their intention to give similar effect to our statute 
(28 U. S. Code, Chap. 14) as was accomplished by the 
English Habeas Corpus Act of 1862. Under that Act the 
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English judges were denied jurisdiction to issue habeas 
corpus writs in cases where local courts were available for 
that purpose. 

If the effect of the words “within their respective juris¬ 
dictions’’ is held merely to mean that where one Federal 
district court has jurisdiction by virtue of the petitioner 
being held in confinement within the territorial jurisdiction 
of such court and that other district courts are without juris¬ 
diction to entertain his petition for a writ of habeas corpus, 
then such enactment does not conflict with the Constitutional 
guarantee of this great prerogative writ. On the other 
hand, if it were the intention of the Congress to deny the 
right to petition for writ of habeas corpus to all who, 
through accident or design, are held imprisoned by officers 
of the federal government in places outside of the terri¬ 
torial jurisdiction of the Federal courts of original juris¬ 
diction, then the enactment so construed would in effect 
suspend the privilege of the writ of habeas corpus to all 
persons so held in confinement in violation of the specific 
prohibition of Article 1, Sec. 9, Clause 2 of the Constitution. 

An objection was made to our present Habeas Corpus 
Act before the words “within their respective jurisdictions” 
were included therein, on the ground that it would permit “a 
district court judge in Florida to bring him some men con¬ 
victed and sentenced and held under imprisonment in the 
State of Vermont or in any of the further states” (citing 
Cong. Globe, 39th Cong. 2d Sess. 730). It would thus appear 
the words “within their respective jurisdictions” were in¬ 
serted only to accomplish orderly procedure not to destroy 
a vested power. 

Where, then, the writ is “directed to the person detain¬ 
ing another” and where the person to whom it is directed 
is within the territorial jurisdiction of the court in which 
the proceedings are instituted and it is within the respond¬ 
ent’s power to terminate the imprisonment without leaving 
the District of Columbia, and the petitioner is not within 
the territorial jurisdicion of any other district court, the 
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jurisdiction of the District Court of the District of Colum- j 
bia to entertain such petition is sanctioned by the historic j 
nature and scope of this great prerogative writ; its incor- i 
poration into the fundamental law of the land; and the spe- j 
cific prohibition against its suspension. ! 

That the jurisdiction to entertain such writ existed under 
Common Law is beyond dispute. That the constitutional ! 
injunction against the suspension of this jurisdiction is I 
absolute, is also beyond dispute. It is therefore merely a i 
question of whether such jurisdiction is vested in the Dis- j 
trict Court of the United States for the District of Colum- j 
bia, where the respondents reside and where they were per¬ 
sonally served with process, or whether the jurisdiction is 
vested in some other court. j 

It is not vested in the State courts since the acts of federal 

j 

officers are involved and therefore a matter for recognition j 
by the federal courts/ Title 28, U. S. Code 453. The dis¬ 
trict courts outside the District of Columbia have no power j 
to act since the respondents reside within the District of 
Columbia and process from any other district court could j 
not be served on them. U . S. Ex Rel. Corsetti v. Command¬ 
ing Officer of Camp Upton, 3 F. R. D. 360; U. S. Ex Rel. 
Goodman v. Roberts, 152 Fed. 2d 841. j 

There remains the United States Supreme Court and the 
Justices thereof. The United States Supreme Court has j 
ruled that it has no original jurisdiction to entertain such ' 
application. Ex Parte Betz et al., 329 U. S. 672; Milch v. j 
U. S. f 332 U. S. 789; In Re Girke, 68 S. Ct. 1491 (decided 
June 7,1948). The Chief Justice of the United States Su-' 
preme Court has denied for want of original jurisdiction 
an application for a writ of habeas corpus submitted to him | 
in his individual capacity. Matter of Halbach, decided j 
June 1948. Two other justices of the U. S. Supreme Court 
have refused to entertain similar applications. Thus it has j 
been held that there is no original jurisdiction in the U. S. j 
Supreme Court or in the individual Justices thereof. 
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The only court therefore which, by law, has power and 
jurisdiction to issue the writ herein applied for or to issue 
a similar writ for any person, soldier or civilian, American 
or alien, wrongfully detained over seas, is the District 
Court of the District of Columbia, and its ruling denying 
such jurisdiction constitutes error. 

CONCLUSION. 

The case herein appealed from should be reversed and 
the case remanded to the District Court for such action as 
the circumstances warrant and as is just and proper. 

Respectfully submitted, 

Joseph S. Robinson, 

Earl J. Carroll, 

Thomas L. Foley, 

Feed W. Shields, 

Attorneys for Appellant. 
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James V. Forrestal, et al., appellees 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

In April, 1948, an amended petition for writ of habeas 
corpus was filed on bebalf of appellant (J. App. 2). Tbe 
petition named as respondents tbe Secretary of Defense, 
tbe Secretary of the Army, tbe Provost Marshal General, 
and General Clay, Commanding General, European Com¬ 
mand, United States Occupied Zone of Germany. 

Attached to the amended petition were twenty exhibits, 
(J. App. 20-180) which appellant expressly made part of 
his petition (J. App. 8). j 

An order authorizing and directing respondents to show 
cause was issued (J. App. 11). On April 5,1948, respond¬ 
ents filed a return to the rule to show cause why writ of 
habeas corpus should not issue (J. App. 12). On the return 
day, April 6,1948, the trial court (Holtzoff J.), after hear¬ 
ing argument, discharged the rule to show cause and dis¬ 
missed the amended petition “for lack of jurisdiction”, “it 
appearing that the Petitioner is... not within the territorial 
jurisdiction of this Court . . .” (J. App. 16). The trial 
court filed an opinion on April 16, 1948 (J. App. 16; 76 F. 
Supp. 979). 


(1) 
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The Government in its return to the rule to show cause, 
appeared on behalf of all the respondents except General 
Clay, Military Governor of the .United States Occupied 
Zone of Germany (J. App. 12). 

The first defense was that appellant was not in custody 
of any respondent appearing in the cause. The second was 
that the appellant was not present within the jurisdiction 
of the trial court. 

The Government a dmit ted those portions of the amended 
petition setting out the authorization and constitution of 
the tribunal whose judgment of conviction directed appel¬ 
lant’s detention. 

Appellant alleged he was denied the constitutional right 
to trial procedure in accordance with the Articles of War 
and the Manual of Court-Martial Procedure. Other pro¬ 
cedural objections attacking the indictment, and the crea¬ 
tion of Tribunal No. IV by the United States Military 
Governor, were based on the same premise (Amended Peti¬ 
tion, Paragraph I, J. App. 3 et seq.). 

He further alleged that he was not charged with any 
offense “against the United States of America or against 
the Law of Nations” (Id. at Subparagraph (x), J. App. 8). 

Among other defenses, the Government urged that the 
Secretary of Defense and the Secretary of the Army are 
without authority to issue orders to the Military Governor 
in Germany who acts under the authority of the United 
States Government (J. App. 14). 

It was also advanced in defense that the American Mili¬ 
tary Tribunals at Nuremberg do not act under the United 
States Constitution, 1 or laws (including Articles of War 
relating to court martial procedures) but under an independ¬ 
ent governmental authority, international in character, 

1 It was also specifically denied that appellant was deprived of a 
trial, fundamentally fair, such as our Constitution guarantees to 
those under its protection (J. App. 13). See Richman, Highlights 
of the Numberg Trials, 7 F. R. D. 581 (trial procedure before mili¬ 
tary tribunals; discussion of fairness of appellant’s trial by Judge* 
Tribunal IV). 
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namely the Allied Control Council for Germany (J. App. 
13). j 

From such allegations of the amended petition (amplified 
by appellant’s exhibits) which were admitted by the Govern¬ 
ment in so far as they set ont the authorization and constitu¬ 
tion of the tribunal before which the appellant was convicted, 
the following emerges: 

The appellant is a German national. For a considerable 
period before the last war he was an industrialist in 
Germany. He continued as such during the war and was 
not in the military service (Appellant’s Br. 2; Pet Ex.!8, 
J. App. 56). (See Schedule of Exhibits, p. —). 

Appellant is presently confined in the Nuremberg Prison, 
Nuremberg, Germany, in the United States zone of occupa¬ 
tion, as the result of a conviction on December 22, 1947 by 
American Military Tribunal No. IV sitting at Nuremberg, 
Germany (J. App. 2; Pet. Ex. 8, J. App. 56). 

In October, 1945, by order of the United States Govern¬ 
ment, the Commanding General of the United States Forces 
of Occupation in Germany was instructed to serve as the 
United States member of the Control Council 2 in Germany 

- I - 

i 

2 Prior to the issuance of the order, the following had Oc¬ 
curred: The formal instrument of unconditional surrender jby 
Germany to the Allied forces and the Red Army was signed at 
Berlin on May 8, 1945. 13 Dep’t State Bull. 106 (1945). Im¬ 
mediately following the signing of the instrument, military occupa¬ 
tion of Germany by the Four Powers, the United States, the United 
Kingdom, the U.S.S.R., and France, took place. Until May 23,1945 
those four authorities governed through a provisional German 
government headed by Admiral Doenitz. This government was 
dissolved as of May 23,1945. N. Y. Times, May 24, 1945 pp. 1, 9. 
On June 5, 1945, the terms of the unconditional surrender were 
made explicit by the four occupying powers in the Declaration of 
Berlin Regarding the Defeat of Germany and the Assumption of 
Supreme Authority. 12 State op Dep’t. Bull. 1051 (1945). This 
Declaration stated that “There is no central Government or au¬ 
thority in Germany capable of accepting responsibility for the 
maintenance of order, the administration of the country and com¬ 
pliance with the requirements of the victorious Powers.” It further 
declared that supreme authority with respect to the government of 
Germany was assumed by the Four Powers. Ibid. On that same 
day the Allied Control Council was created by the Governments 
of the Four Powers as the supreme governing body of Germany. 
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and was also instructed that the Council was the body with 
authority paramount throughout Germany (Pet Ex. 16, 
J. App. 142). 

On May 2,1945, by Executive Order 9547,* the President 
_ of the United States by virtue of the authority vested in him 
as President and as Commander in Chief of the Army and 
Navy, designated Associate Justice Robert H. Jackson to 
act as the U. S. Representative and as U. S. Chief of Coun¬ 
sel in the prosecution of major Axis war criminals before 
an International Military Tribunal in conjunction with other 
United Nations. 

On August 8, 1945 representatives of the Four Powers 
entered into an agreement at London 4 providing for the 
establishment of an International Military Tribunal after 
consultation with the Control Council for Germany, and set¬ 
ting out the constitution, jurisdiction and functions of the 
International Military Tribunal in an annexed charter. 5 

On December 20, 1945 at Berlin members of the Control 
Council for Germany enacted Control Council Law No. 10.® 

This law relates to the punishment of war crimes, classi¬ 
fied as crimes against peace, crimes against humanity, viola¬ 
tions of the laws of war and membership in organizations 
declared criminal by the International Military Tribunal 
It incorporates by reference the Moscow Declaration of 
October 30, 1943, the London Agreement and the Charter 
of the International Military Tribunal, under which the 
tribunal for the trial of the major war criminals was estab¬ 
lished by the Four Powers at Nuremberg. 

This Council is composed of the four commanders-in-chief who 
exercise supreme authority jointly on instructions from their govern¬ 
ments in matters affecting Germany as a whole. Statement [by 
Four Allied Powers] on Control Machinery in Germany, 39 Am. 
J. Int’l L. 177 (Supp.). It also provided that Germany should be 
divided into four zones of occupation one to be allotted to each 
power, in each of which the commander-in-chief of the occupying 
power exercises supreme authority subject to instructions from his 
government. Ibid. 

•Pet Ex. 5, J. App. 52. 

4 Pet. Ex. 2, J. App. 31. 

5 Pet. Ex. 2, J. App. 34. - > 

•Pet Ex. 3, J. App. 43. 
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Control Council Law No. 10 controls the punishment, 
transfer and custody of alleged war criminals throughout 
the whole of Germany.' Article m of the law provides for 
the trial of such criminals by each occupying authority 
* within its zone of occupation, under tribunals and pro¬ 

cedures determined by each zone commander. Acting under 
and implementing this article the Military Governor of the 
United States Zone of Occupation on October 18,1946 issued 
Ordinance No. 7 7 to provide for the establishment of mili- 
tary tribunals with power to try and punish prisoners 
t charged with offenses recognized as crimes under Article II 

of Control Council Law No. 10. Under this ordinance the 
tribunal before which petitioner was tried was designated, 
by command of General Clay, on April 12,1947.® j 
The International Military Tribunal tried but one case, 
v that of Herman Goering et al. 9 On January 16, 1946 the 

President by executive order, 10 vested the Chief of Counsel, 
Mr. Justice Jackson, with the additional authority to pro¬ 
ceed before occupation tribunals, and provided that upon 
his vacation of office a Chief of Counsel be appointed by ; the 
United States Military Governor for Germany. j x 

On October 24,1946, General Order No. 301 11 announced 
the transfer of the Office of Chief of Counsel for War Crimes 
to the Office of Military Government {U. S.) for Germany 
and the appointment of Brigadier General Taylor as Chief 
of Counsel 

An indictment 12 against appellant was filed by the Chief 
” of Counsel on March 18,1947, with an official, the Secretory 

. General of Military Tribunals, whose office was established 

by Military Government Ordinance No. 7. u The case was 
assigned for trial to Tribunal No. IV by the presiding 


r 
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7 Pet. Ex. 1, J. App. 20. 

8 Id. at J. App. 29. The tribunal was composed of three 
States civilians, and one alternate, all of whom were judges or 
judges of state courts. Ibid. 

9 Cf. Pet Ex. 13, J. App. 137. 

10 Executive Order No. 9679, Pet. Ex. 6, J. App. 53. 
u Pet Ex. 7, J. App. 55. 

18 Pet. Ex. 11, J. App. 115. 

18 Pet. Ex. 1, J. App. 20. 
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judges of the Nuremberg Tribunals as provided by Article I 
of Ordinance No. II. 14 

Appellant was indicted on four counts: the first charging 
participation in the slave labor program of the Third Beich; 
the second, spoliation of public and private property in 
occupied territories; the third, crimes against humanity, as 
defined in Control Council Law No. 10, Art II, Paragraph 
1(c), through participation in the “aryanization” program 
of the Third Beich; the fourth, supporting the SS Corps by 
financial contributions, with full knowledge of its criminal 
activities. Under each of the first three counts a number 
of particular acts were charged as constituting the alleged 
violations. 

Count three was dismissed. On count one appellant was 
convicted in connection with one industrial plant of the 
Flick concern and acquitted as to all other acts charged 
under that count. Under count two, he was found guilty of 
violations of Hague Regulation 46 as to one particular and 
was acquitted as to all other charges specified in that count 
Under count four he was found guilty. He was sentenced 
to seven years’ imprisonment, but the period already spent 
by him in confinement, which began June 13, 1945, was 
ordered by the court to be credited on that term. (Pet. 
Ex. 8, J. App. 56,102; J. App. 15) 

STATUTE INVOLVED 

31 Stat. 1372 (1901), 16 D. C. Code $ 801 (1940): 

Any person committed, detained, confined, or re¬ 
strained from his lawful liberty within the District, 
under any color or pretense whatever, or any person 
in his or her behalf may apply by petition to the Dis¬ 
trict Court of the United States for the District of 
Columbia, or any justice thereof, for a writ of habeas 
corpus, to the end that the cause of such commitment, 
detainer, confinement, or restraint may be inquired 
into; and the court or the justice applied to, if the facts 
set forth in the petition make a prima facie case, shall 
forthwith grant such writ, directed to the officer or 
other person in whose custody or keeping the party 

14 Pet. Ex. 15, J. App. 140. This ordinance amended Ordinance 
No. 7 (Pet. Ex. 1). It also conferred appellate jurisdiction on 
joint sessions of military tribunals. 


« 


so detained shall be, returnable forthwith before said 
court or justice. 


..•> 




SUMMARY OP ARGUMENT 

■ ■ ■ 

.■ T, i .. . /, ■■ s, t - : . -V ■!' • 

The trial court was without jurisdiction to issue the writ 
of habeas corpus because appellant was not within the terri¬ 
torial jurisdiction of the court. 

. • * I 

. n f-?- 

Appellant’s petition, in showing he was an enemy alien 
tried under the existing law of Germany, as formulated in 
Allied Control Council Law No. 10, and by an international 
tribunal, demonstrates lack of jurisdiction to question bis 
detention. 

For the same reason allegations that his indictment failed 
to charge a crime under United States law, or to follow pro¬ 
cedure required by the United States Constitution and 
Articles of War are irrelevant. 

m 

\ 

No respondent having custody of appellant appeared in 
the case. 

The allegation that the respondents, the Secretary of 
Defense, the Secretary of the Army, and the Provost Mar¬ 
shal General, are custodians is purely a conclusion of law 
which is disproved by the petition itself. 

The Provost Marshal General is a general staff officer 
without command functions. 

The Secretaries do not have constructive, much less phys¬ 
ical custody. 

The Military Governor is outside the jurisdiction. In any 
event, his actions in relation to appellant’s custody were 
in his capacity as administrator of the council of the Four 
Powers occupying Germany. ; 


4 
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ARGUMENT 

» 

I 

>* 

Appellant’s confinement not being in the District of Colombia 
the court lacked jurisdiction to entertain petition 

Appellant’s petition alleges his confinement in the Nurem¬ 
berg Prison, in the United States zone of occupation of Ger¬ 
many (J. App. 2; Pet. Ex. 8, J. App. 56). 

Under Title 16, Section 801, D. C. Code (1940), only a 
person “committed, detained, confined, or restrained from 
his lawful liberty within the District” may be entitled to 
the writ. Ahrens v. Clark, 335 U. S. 188 (1948) (construing 
28 U. S. C. § 452); McAffee v. Clemmer, U. S. App. D. C., 
October 18,1948; Butler v. Clemmer, U. S. App. D. C., Octo¬ 
ber 18,1948. 

Therefore, in alleging appellant’s present confinement to 
be outside the District of Columbia, appellant has demon¬ 
strated lack of jurisdiction in the trial court to entertain 
his petition. 

Appellant cites the following footnote in the leading case 
in an attempt to distinguish the Ahrens case on its facts 
(335 U. S. 192 n. 4): 

We need not determine the question of what process, 
if any, a person confined in an area not subject to the 
jurisdiction of any district court may employ to assert 
federal rights. Cf. Ex parte Betz; Ex parte Durant; 
Ex parte Witts; Ex parte Cutino; Ex parte Walczak; 
Ex parte McKinley; and Ex parte Murphy . 329 

U. S. 672. 

The footnote does not suggest an exception to the general 
rule in appellant’s favor. Jurisdiction is not affected by 
questions of policy or expediency. McGowan v. Moody, 22 
App. D. C. 148 (1903). 

Appellant is a civilian enemy national imprisoned 
abroad; 15 by virtue of conviction of war crimes by a tribunal 
operating under an international governmental authority ; lc 
such tribunal having been constituted, pursuant to legisla- 


16 See Counterstatement. 
16 See Argument II. 


9 



i 


tion of four occupying powers, by a United States military 
governor abroad, who was not served with process; said 
governor not being subject, with respect to appellant’s 
custody, to any of the appellees. 17 ,j 

In view of the foregoing, and the further fact that the 
petitioners referred to in the footnote in the Ahrens case 
were all United States citizens, soldiers and civilians, 18 v 
what rights ‘‘if any” such petitioners have, would obviously 
be superior to appellant’s. 

ARGUMENT 

n 


The petition demonstrates lade of jurisdiction by showing: de¬ 
tention to be pursuant to judgment of conviction by inter¬ 
national tribunal 

(a) I 


The Military Tribunal acted under <m international 
governmental authority separate from the sovereignty 
of the United States and its acts are not subject to 
unilateral review . 


The counterstatement, based on appellant’s amended 
petition and exhibits, sets forth the events leading to the 
creation of the Allied Control Council for Germany by: the 
Four Powers. Prior to its creation, Germany had uncon¬ 
ditionally surrendered and had been occupied by three 
powers. The Declaration of Berlin, 19 June 5,1945, declared 
that the “Governments of the United States of America, 
the Union of Soviet Socialist Republics and the United 
Kingdom, and the Provisional Government of the French 
Republic, hereby assume supreme authority with respect 
to Germany, including all the powers possessed by the- Ger¬ 
man Government, the High Command and any state, munici¬ 
pal, or local government or authority.” 

On that same day the Statement by the Governments 20 
announced the creation of the Allied Control Council by 

17 See Argument III. 

28 See Wolfson, Americans Abroad and Habeas Corpus, 9 Fed. 
B. A. J. 142 (1948). 

19 See note 2 supra. 

20 Ibid. 
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the Four Powers as the supreme governing, legislative, 
and administrative body for Germany. This Council is 
composed of the four commanders-in-chief who exercise 
supreme authority jointly on instructions from their govern¬ 
ments in matters affecting Germany as a whole. 

Quadripartite occupation of Germany carried on in this 
manner is obviously something quite different from bel¬ 
ligerent occupation in the sense of the Hague convention 21 
and is more closely related to actual subjugation. 

By the unconditional surrender, subsequent military oc¬ 
cupation and these acts of the victorious powers, supreme 
governmental authority over all Germany was assumed, 
passed to, and resides in, the four powers concerned. 22 
The legal consequences of such an occupation is described 
by one authority on international law as follows: 

A military occupant, especially one who has con¬ 
quered and subjugated a country has supreme powers 
over the territory occupied, and, to all intents and pur¬ 
poses, is the sovereign during the period of occupa¬ 
tion. 23 

The Control Council was established as a quadripartite 
body exercising such supreme governmental power, ad¬ 
ministrative and legislative, in Germany and as the only 
body with power to legislate for Germany as a whole. This 
new international government or condominium 24 com¬ 
pletely replaces the government of the former German 
Beich and is entirely separate and distinct from the govern¬ 
ment of any one of the Four Powers who compose it 25 
These occupying powers “being territorial sovereigns, are 
in possession of an unrestricted legislative competence in 

“ 2 U. S. Foreign Rel.: 1907 at 1204 (Dep’t State 1910). 

28 McLeod v. United States, 229 U. S. 416, 425 (1913); Ochoa v. 
Hernandez, 230 U. S. 139,156 (1913). See 1 Hackworth, Digest 
or International Law 156 (Dep’t State 1940); Lauterpacht, 
Annual Digest or Public International Law Cases: 1929-1930 
at 25; 7 Moore, International Law Digest 257-265 (1906); 3 
Hyde, International Law 1879,1880 (2d ed. 1945). 

n See 1 Hackwobth, Dig. 156. Cf. 2 Oppenheim, International 
Law 341-347 (6th ed. 1944). 

** See 1 Oppenheim, International Law 352 (5th ed. 1935). 

36 See Kelsen, The Legal Status of Germany According to the De¬ 
claration of Berlin, 39 Am. J. Int’l L. 518. 
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which the military governors may take any measure they 
deem necessary, including territorial changes”. 26 

Acting as the supreme legislative body for Germany or 
as “the legitimate legislator of the • • condominium”, 
the Control Council on December 20, 1945, passed Control 
Council Law No. 10. 27 

This law relates to the punishment of war crimes, clas¬ 
sified as crimes against peace, crimes against humanity, 
and violations of the laws of war and incorporates by 
reference the London Agreement and the Charter of Inter¬ 
national Military Tribunal under which the Tribunal for 
the trial of the major war criminals was established by the. 
four occupying powers at Nuremberg. Control Council 
Law No. 10 was signed by the representatives of all four 
participating governments and is now the law which Con¬ 
trols the punishment, transfer and custody of alleged war 
criminals throughout the whole of Germany. 28 Article m 
of Law No. 10 provides for the trial of such criminals by 
each occupying authority within its zone of occupation. 
Acting under and implementing this article, the Military 
Governor of the United States on October 18, 1946, issued 
Ordinance No. 7 22 of the United States Military Govern¬ 
ment to provide for the establishment of military tribunals 
with power to try and punish prisoners charged with of¬ 
fenses recognized as crimes under Article II of Control 
Council Law No. 10. Under this Ordinance, the tribunal 
before which appellant was tried was designated, by Com¬ 
mand of General Clay, 80 in April, 1947. 81 j 

It appears from the above that the Military Tribunal 
No. 4, although created by command of the United States 


28 7d. at 525.. 

27 Pet. Ex. 3, J. App. 43. 



28 Volume III of the Official Gazette of the Control Council for 
Germany (Berlin, Allied Secretariat, January 31,1946) sets out, at 
page 38, Directive No. 10 of the Control Council, September 22, 
1945, entitled “Control Council Methods of Legislative Action.” 
It provides, inter alia, that the Council enact laws “on matters of 
general application”. j 

28 Pet. Ex. 1, J. App. 20. r j4 

80 Id. at J. App. 29. 

31 See page 15 supra for action taken by British and French: 


Military Governor and staffed by American personnel, 
nevertheless acted under the authority of the existing 
government of Germany, namely, the quadripartite^Allied 
Control Council and not under that of the Government of 
the United States. 

The question of the authority under which the Military 
Tribunal at Nuremberg now acts has been carefully con¬ 
sidered by these tribunals. In Military Tribunals Case 
No. 1, United States v. Brandt, the court stated: 

The jurisdiction and powers of this tribunal are fixed 
and determined by Law No. 10 of the Control Council 
for Germany. (Unprinted opinion; transcript avail¬ 
able.) 

In United States v. Alstoetter et al. Judge Brand of the 
Supreme Court of Oregon discussed at length the source 
of the Tribunal’s authority and reached the conclusion that 
Control Council Law No. 10 was an exercise of supreme 
legislative power in and for Germany. At page 10621 of 
the transcript he states: 

It (CC Law 10) is the legislative product of the only 
body in existence having and exercising general law 
making power throughout the Beich * • # . Since the 
Charter and CC Law 10 are the product of legislative 
action by an international authority it follows of neces¬ 
sity that there is no national constitution of any one 
State which could be invoked to invalidate the substan¬ 
tive provision of such international legislation. 

✓ * * - * 

He said further: 

The tribunals are authorized by Ordinance No. 7 
and dependent upon the substantive jurisdictional 
provision of C C Law 10 and are thus based upon inter¬ 
national authority and retain international char¬ 
acteristics. 

In Case No. 5, United States v. Flick et al., which resulted 
in th§. conviction of appellant, the court deciding motions 
“among other things attacking the jurisdiction of this Tri¬ 
bunal”, held: 

As to the Tribunal, its nature and competence: 

The Tribunal is not a court of the United States as 
that term is used in the Constitution of the United 


States. It is not a Court-Martial. It is not a military 
commission. It is an International Tribunal estab¬ 
lished by the International Control Council, the high 
legislative branch of the Four Allied Powers now con¬ 
trolling Germany. (Control Council Law No. 10 of 
20 December 1945.) The Judges were legally appointed 
by the Military Governor and the later act of the Presi¬ 
dent of the United States in respect to this was nothing 
more than a confirmation of the appointments by the 
Military Governor. The Tribunal administers inter¬ 
national law. It is not bound by the general statutes 
of the United States or even by those parts of its Con¬ 
stitution which relate to courts of the United States. 82 

In any attempt, therefore, to invoke the power of a United 
States court to review the acts of the Military Tribunal, 
petitioners appear to be stopped at the threshold by the 
rule of international law that: 

The right to pass upon the lawfulness of an act must 
necessarily be the exclusive possession of a single 
sovereign . . . The right must also, therefore, in every 
case, belong to that sovereign or political power which 
exercises control over the place where the particular 
act was committed. 88 

j 

• i * 

The United States Supreme Court in Underhill v. Hernan¬ 
dez, 168 U. S. 250, 252 (1897) stated this rule as follows, 

Every sovereign is bound to respect the independence 
of every other sovereign state and the courts of one 
country will not sit in judgment on the acts of the 
government of another done within its territory. 

and further said: 

i 

* t | 

The immunity of individuals from suits brought in 
foreign tribunals for acts done within their own states 
in the exercise of governmental authority, whether as 
civil officers or as military commanders must necessarily 
extend to the agents of governments ruling by para¬ 
mount force as a matter of fact. 


“Pet. Ex. 4, J. App. 49, 60. 

33 1 Hyde, International Law 726 (2d ed. 1945). 




These principles were affirmed in Oetjen v. Central 
Leather Co., 246 U. S. 297, 303 (1918) as follows: 

To permit the validity of the acts of one sovereign 
state to be reexamined and perhaps condemned by the 
courts of another would very certainly “imperil the 
amicable relations between governments ana vex the 
peace of nations.’ **. 

w 

Even assuming that the Tribunal which tried ap- 
i pellant acted under the authority of the United States, 
nevertheless its acts were an implementation of an 
international agreement that incorporated the foreign 
policy of the United States and as such should not be 
subject to a review by a United Stales Court. 


The punishment of war criminals has been and is a major 
war and peace objective of the Allied Powers in Germany 
and in the East, and has been consistently treated by them 
as a matter of international import. At their meetings 
during the war the heads of the governments of those 
Powers repeatedly issued public statements announcing 
this international policy. 85 Provisions as to the punishment 
of war criminals have been included in treaties which have 
so far been signed between the Allied Powers and the Axi« 
Powers and their satellites. 88 

International agreement as to the actual trial of war 
criminals was first reached in the London Agreement and 
Charter of August 8, 1945, under which the first trial of 
major war criminals was conducted at Nuremberg. 87 This 
agreement was signed by representatives of the govern¬ 
ments of the Four Powers. It provides for adherence to 


84 C/. Frelinghuysen v. Key, 110 U. S. 63 (1884); La Abra Silver 
Mining Co. v. United States, 175 U. S. 423 (1899); American Banana 
Co. v. United Fruit Co., 213 U. S. 347 (1909); Z. & F. Assets 
Realization Corp. v. Hull, 311 U. S. 470 (1941), afi’g 72 App. D. C. 
234,114 F.2d 464 (1940). 

35 E.g., Tripartite Declaration op Moscow on German Atroci¬ 
ties, 9 Dep’t State Bull. 310 (1943); Conference at Yalta, 39 
Am. J. Int’l L. 103 (Supp. 1945); Tripartite Conference at Ber¬ 
lin, 13 Dep’t State Bull. 153,158 (1945). 

Article VI, Treaty of Peace with Roumania, U. S. 
Treaty & Int’l Act See., No. 1649 (Dep’t State 1947). 

37 Pet. Ex. 2, J. App. 31. 
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the Agreement by any government of the United Nations. 

Control Conned Law No. 10, signed by representatives of 
each of the four governments composing the Council, incor¬ 
porates by reference the Moscow Declaration and the Lon¬ 
don agreement, and is itself the statement of a quadripartite 
agreement as to the trial of war criminals in Germany. 
As such it is not only the law of Germany, but for the 
United States is an executive agreement, in the nature of a 
Treaty, based on the war powers of the President.* 8 

The Occupying Powers have treated Control Council 
Law No. 10 as governing war crimes trials in their 
respective zones. The British by Ordinance 68 of January 
1, 1947 established a system of “Control Commission 
Courts. ’ ,3fl The French by Article I of Ordinance 36 pro¬ 
vided that: 

Military Government Tribunals in the French Zone 

- of Occupation in Germany are competent in virtue of 
Law No . 10 of the Allied Control Council concerning 
the punishment of persons responsible for war crimes, 
crimes against peace and crimes against humanity to 
try the crime set out in that law. [Italics Supplied] 40 

Ordinance No. 7 and the acts thereunder constitute the cor¬ 
responding implementation by the United States in its 
Zone of Occupation of the quadripartite foreign policy en¬ 
acted in Control Council Law No. 10. 

The acts of executive tribunals in implementation I of 

38 The' agreements herein referred to relating to the government 
of Germany by the Four Powers are executive agreements and!not 
treaties requiring the confirmation of the Senate. So far as!the 
United States is concerned they are based on the President’s war 
power and his power over foreign affairs. Such agreements have 
long been recognised in United States law. United States v. Pink, 
315 U. S. 203 (1942); Z. & F. Assets Realization Corp. v. Hull, 
311 U. S. 470 (1941); United States v. Belmont, 301 U. S. 324 
(1937); United States v. Curtis-Wright Corporation, 299 U. S. 304 
(1936). See 5 Moore, International Law Digest, 210,311 (1906); 
Crandall, Treaties, Their Maxing and Enforcement c.’s VIII, 
IX (2d ed. 1916); 2 Hyde, International Law 1409 (2d ed. 1945). 

39 Military Government Gazette, British Zone of Control, No. 15, 
p. 363. 

40 Le Journal Officiel du Commandement en Chef Francais en 
Allemagne, No. 17, p. 133 (First Year: March 1, 1946). 
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international executive agreements incorporating foreign 
policy have been held to be matters peculiarly within the 
competence of the executive and not subject to review by 
the courts. 41 The fact that the personnel of the tribunal was 
exclusively American cannot alter the basic fact that its acts 
were in pursuance of foreign policy in accordance with 
international agreements. In Oetjen v. Central Leather Co., 
246 TJ. S. 297,302 (1918) the Court stated the rule as follows: 

The conduct of the foreign relations of our Govern¬ 
ment is committed by the Constitution to the Executive 
and the Legislative—“the political”—Departments of 
the Government and the propriety of what may be done 
in the exercise of the political power is not subject to 
judicial inquiry or decision. 

In so far as foreign affairs are concerned it would appear 
that the established rule is more than one of self-limitation 
and becomes one of jurisdiction. Traditionally a decision 
of the Crown with relation to foreign affairs was an “act of 
State,” and was not subject to review by the courts. 42 In 
discussing the meaning of “political question” in American 
law, Justice Frankfurter in his concurring opinion in Cole¬ 
man v. Miller, 307 U. S. 433,460 (1939) said: 

In endowing this court with “judicial Power” the 
Constitution presupposed an historic content for that 
phrase and relied on the assumption by the judiciary 
of authority only over those issues which are appro¬ 
priate for disposition by judges. The Constitution 
further explicitly indicated the limited area within 
which judicial action was to move—however far-reach¬ 
ing the consequences of action within that area—by 
extending “judicial Power” only to “Cases” and 
“Controversies.” Both by what they said and wnat 
they implied the framers of the Judiciary Article gave 

41 Z. & F. Assets Realization Corp. v. Hull, 311 U. S. 470 (1941); 
La Abra Silver Mining Co. v. United States, 175 U. S. 423 (1899); 
Frelinghuysen v. Key, 110 U. S. 63 (1884); The Three Friends, 166 
U. S. 1 (1897); The Protector, 12 Wall. 700 (U. S. 1871); The 
Santissima Trinidad, 7 Wheat. 283 (U. S. 1822); Foster v. Nielson, 
2 Pet. 253, 307 (U. S. 1829). See Post, The Supreme Court and 
Political Questions (1936). 

42 Id. at 126, 127. Rex v. Crewe, (1910) 2 K. B. 576. 
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merely the outlines of what were to them the familiar 
operations of the English judicial system and its mani¬ 
festations on this side of the ocean before the Union. 
Judicial power could come into play only in matter? 
that were the traditional concern of the courts at West¬ 
minster and only if they arose in ways that to the ex* 
pert feel of lawyers constituted “Cases” or “Con¬ 
troversies. ’’ It was not for courts to meddle with 
matters that require no subtility to be defined a? 
political issues. 4 * 

Even traditionally, the trial of war criminals relate? 
primarily to the violations of treaty provisions and to the 
vindication of international standards. Much more clearly 
is this so where such trials have been made the subject 
matter of a series of international agreements and treaties. 
If the civil courts should intervene in such matters incal¬ 
culable harm might result, both through the loss of prestige 
to the military authorities responsible for the conduct of 
the occupation of conquered countries and through an up¬ 
setting of the balance of relationship between the United 
States, and the other Allied Powers. ! 

ARGUMENT 

311 j 

No respondent having custody was before court 

Appellant’s first point is that the District Court “is vested 
with power to issue the writ of habeas corpus here applied 
for” (Br. 6). Arguing this point, he notes that “In this 
case three of the respondents reside within the territorial 
jurisdiction of the District Court of the District of Colum¬ 
bia. They were personally served with process within its 
territorial bounds” (Br. 8). j 

The three appellees served were the Secretary of Defense, 
the Secretary of the Army, and the Provost Marshal Gen¬ 
eral; the United States Military Governor in Germany was 
not served (J. App. 2 [Petition]). The Military Governor of 
Germany and his subordinate, the commander of the Nnrem- 
- berg Prison, are beyond the jurisdiction of this Court 

The petition alleged that the Secretaries and the Provost 
Marshal General had custody of the appellant (J. App. 2). 

%' i 

_ i 

43 See Hirabayashi v. United States, 320 U .S. 81,93 (1943). 
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Appellant also urges in the brief that “They are the per¬ 
sons holding the Petitioner.” (Br. 8). 

The allegation is, in effect, that responsibility for ap¬ 
pellant’s detention may ultimately be traced to the Secre¬ 
tary of Defense who “has jurisdiction over the official acts” 
of the other respondents and that an order of the court to 
him “will effectuate the release of Petitioner” (J. App. 9). 

In the return the respondents denied “legal authority to 
cause the Petitioner to be brought before this Court, nor 
the power to alter, change or modify the terms, place 
or condition of his confinement” (J. App. 14, 12). 

The petition did not allege the existence of any specific 
orders on the part of respondents directing the detention 
of appellant Thus the allegation that respondents are cus¬ 
todians is purely a conclusion of law. 

The office of Provost Marshal General exists in the office 
of the Chief of Staff and is created by his direction. War 
Department Circular 206 , July 12, 1946. The Act of Jime 
4,1920 , 41 Stat. 763, 10 TJ. S. C. §34 (1946), sets out the 
duties of officers of the General Staff. As these duties do 
not include command functions, the Provost Marshal Gen¬ 
eral has no control over appellant’s custody in Germany. 

Not only do the petition and exhibits fail to show specific 
orders of respondents relating to appellant’s custody, but 
they affirmatively show that appellant is held under the 
authority of General Lucius D. Clay acting by virtue of 
Control Council Law No. 10 and as Representative of the 
United States Government upon the Allied Control Coun¬ 
cil as well as Military Governor. In this dual capacity Gen¬ 
eral Clay is subject to the orders of the United States Gov¬ 
ernment issued to him through military channels and not to 
the orders of the Secretary of War or of the Secretary of 
Defense acting unilaterally. 44 In so far as a war criminal 
is concerned, he is bound by the provisions of Control 


44 Pet. Ex. 16, J. App. 142; Statement [by Four Allied Powers] 
on Control Machinery in Germany, 39 Am. J. Int’l L. 177 
(Supp.). 
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Council Law No. 10, 45 which provides for the arrest, cus¬ 
tody and trial of war criminals. 44 

Article IV of Law No. 10 prescribes the conditions under 
which such an alleged criminal may be transferred from a 
zone of occupation in which he is held in custody to one of 
the United Nations. Provision is not made for such a trans¬ 
fer for the purpose of review of the proceedings of the 
International Tribunal by a national court. In Article HI, 
paragraphs 1(b), 2, and Article IV, paragraphs 1 and 2(a), 
the intent of the Control Council to keep the custody and 
transfer of alleged war criminals under' international con¬ 
trol is clearly indicated. It would appear to follow that the 
authority of one nation cannot be invoked in violation of 
the substantive provisions of this international legislation^ 
which is now the law of all Germany and under which appel¬ 
lant is held in custody. 

Assuming for the sake of argument that petitioner is held 
under the authority of the United States, the case is con¬ 
trolled by McGozoan v. Moody, 22 App. D. C. 148 (1903), 
recently reaffirmed by the United States Supreme Court in 
the Ahrens case. In the McGowan case, considering the 
relation of the Secretary of the Navy to the custody of a 
United States Marine detained on Guam by the United 
States Navy, this Court stated: 

We must take judicial notice of the powers and duties 
of the Secretary under the Constitution and laws. The 
officers of the Navy are not his agents. They, like the 
Secretary himself, are the agents and representatives 
of the President of the United States, who is the Com- 
mander-in-Chief of the Army and Navy. The officers 
in command of the island of Guam are subject to his 
orders. Any authority which the Secretary may exer¬ 
cise over them is solely as the representative of the 
President, in his name, and as the organ of his wil|L 
United States ex rel. Brown v. Boot, 18 App. D. C. 239, 
242. 

The power to relieve the prisoner, or to produce him 
in obedience to the writ, is in the President, and not in v 
the Secretary of the Navy. 

45 See Argument II. 

48 Fahy, The Lawyer in Military Government, 15 Dep’t State 
Bull. 356 (1946). 
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Id . at 164. This is equally true of the Secretary of the Army 
and of the Secretary of Defense, whose powers are limited 
by statute to “general direction, authority and control” 
over departments and agencies of the National Military 
Establishment 61 Stax. 490 (1947), 5 U. S. C. §171a 
(Supp. 1948). 

Even where, as distinguished from the instant case, cus¬ 
tody is given by statute to a cabinet officer, whose depart¬ 
ment also regulates confinement of individuals in an inte¬ 
grated prison system, the distinction has been drawn be¬ 
tween constructive custody and physical custody by a per¬ 
son “capable of producing” a petitioner in court. Jones 
v. Biddle, 131 F.2d 853, 854 (C. C. A. 8th 1942), cert . 
denied 318 U. S. 784 (1942). 

Exceptions to the general rule appear to have been made 
only where jurisdiction in the case has already attached and 
petitioners have been removed from that jurisdiction there¬ 
after. Ex parte Endo, 323 U. S. 283 (1944). 47 Even such 
an exception appears to be predicated upon the condition 
that a person in whose custody petitioner is remains within 
the jurisdiction. Id. at 305. 

In determining whether in this case further exceptions 
should be made to the established rule, it should be noted 
at the outset that the relation of a commander in the field 
to the Department of the Army is not comparable to that 
of a civilian employee to a department of the government. 
In the latter case, unless otherwise provided by statute, the 
employee acts as the agent of the head of the department 
The commander in the field, on the other hand, acts by inher¬ 
ent right of command subject only to orders from his supe¬ 
riors in the chain of command. 4 * Custody or control of cus¬ 
tody may not be inferred, therefore, from the mere fact of 
position of respondent as head of the Department of the 
Army. 

The court may take judicial notice of the fact that under 

47 Since appellant’s brief was filed, Sanders v. Allen, 69 App. D. C. 
307, 100 F2d 717 (1938), cited by him, has been overruled. Mc- 
AJETee v. Clemmer, U. S. App. D. C., October 18,1948. 

48 Cf. 10 Con* F*d. Regs. § 12 (1938). 
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no statute or regulation of the War Department are prison¬ 
ers who commit offenses against the laws of war committed j 
to the custody of the Secretary of the Army; neither is thej 
Secretary given any general supervisory and regulatory ! 
powers with relation to such prisoners held in Army prison, 
stockades established by a commanding general in a theater! 
outside the territorial limits of the United States. Such; 
prisons are not a part of a general military prison system! 
in the sense that a Federal penitentiary is a part of the Fed-i 
eral prison system. Nor can constructive custody be in-| 
ferred from any special powers or duties of the Secretary 
of the Army with relation to the actual custody of petition-! 
ers. 

It would appear from the foregoing that the court has no 
respondent before it who has either actual custody of peti¬ 
tioners, constructive custody, or the power to issue an order 
that the petitioners be produced before the court. A court 
has no power or authority to conduct a habeas corpus pro4 
ceeding to inquire into the custody of petitioners when, 
for whatever reason, no respondent with control over such 
custody is before it. United States ex rel. Innes v. Crystal, 
319 U. S. 755 (1943); Adams v. Ryan, 136 F.2d 998 (C. C. A. 
5th 1943); United States v. McNeil, 69 F.2d 107 (C. C. A. 
3d 1934); United States v. Arnold, 82 Fed. 769 (C. C. A. 
7th 1897). ! 

CONCLUSION i 1 

For the foregoing reasons, it is respectfully submitted 
that the judgment of the court below should be affirmed, j 

George Morris Fat, 

United States Attorney. ! 
John D. Lane, 

Assistant United States Attorney. 
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SCHEDULE OP CERTAIN EXHIBITS OP PETITIONER 

No. Description 

1 (J. App. 20). Ordinance No. 7, Military Government, 
Germany (U. S.) establishing military tribunals to try 
persons charged with crimes recognized in Article II of 
Control Council Law No. 10 (Pet. Ex. 3, J. App. 43). 
See Pet. Ex. 15. 

(J. App. 29). General Orders No. 21, of the Military 
Governor, pursuant to Ordinance No. 7, constituting 
and designating the Members of Military Tribunal IV. 

(J. App. 30). Order of Supervisory Committee of 
Presiding Judges of United States Military Tribunals 
' (constituted pursuant to Ordinance No. 7) assigning 
the Flick case to Tribunal TV for trial. 

2 (J. App. 31). London Agreement of August 8, 1945, 
between the U. S., France, United Kingdom and 
U. S. S. R., providing for establishment of an Interna¬ 
tional Military Tribunal after consultation with Control 
Council for Germany. 

(J. App. 34). Charter of the International Military 
; Tribunal, annexed to London Agreement, setting out 
the constitution, jurisdiction and functions of the Inter¬ 
national Military Tribunal. 

3 (J. App. 43). Control Council Law No. 10, enacted 
by representatives of U. S., France, United Kingdom 

1 and U. S. S. R., as members of the Control Council for 
Germany. This law incorporated by reference the 
Moscow Declaration and London Agreement. It de¬ 
fined crimes; prescribed their punishment. It dele¬ 
gated to zone commanders the establishment of tri¬ 
bunals and determination of trial procedure. 

4 (J. App. 49). Decision of motions m Flick case by 
Military Tribunal TV. These motions, inter alia , at¬ 
tacked the jurisdiction of the tribunal The Tribunal 
held itself to be “an International Tribunal established 
by the International Control Council, the high legisla¬ 
tive branch of the Four Allied Powers now controlling 
Germany.” 

5 (J. App. 52). Executive Order 9547, designating 
Associate Justice Robert H. Jackson “as Representa¬ 
tive of the United States and its Chief of Counsel” in 
the prosecution of major Axis war criminals in conjunc¬ 
tion with the United Nations. 

6 (J. App. 53). Executive Order 9679, empowering 
Chief of Counsel to proceed before occupation tri- 


bunals. It also provided that upon his vacation of office^ 
that his successor be appointed by the U. S. Military 
Governor for Germany. 

(J. App. 55). General Orders No. 301, U. S. Forces; 
European Theater, announcing the transfer of the 
office of Chief of Counsel for War Crimes to the office 
of U. S. Military Government for Germany; announcing 
appointment of General Taylor as Chief Counsel and 
Chief Prosecutor. (The trial of Goering et al., before 
the International Military Tribunal, the only trial 
before that body, had by then concluded.) 

(J. App. 56-102). Opinion and judgment of Military 
Tribunal IV in the Flick case. The court held, inter 
alia, that the “chartering legislation” of the tribunal 
consisted of: (1) the Moscow Declaration of 1943; (2) 
the London Agreement of August 8, 1945; (3) the 
Charter of the International Tribunal annexed to the 
London Agreement; (4) Control Council Law No. 10 
(J. App. 88, 89). , j 

(J. App. 104). Uniform rules of procedure before 
military tribunals promulgated by Office of Military 
Government for Germany (U. S.). 

(J. App. 115). Indictment on which Flick was con¬ 
victed.- 

(J. App. 140). Ordinance No. 11, Military Govern¬ 
ment, Germany (U. S.), amending Ordinance No. 7. 
(Pet. Ex. 1). This ordinance empowered the super¬ 
visory committee of presiding judges of military tri¬ 
bunals to assign cases to the various tribunals. It also 
conferred appellate jurisdiction on joint sessions bf 
military tribunals. 

(J. App. 142). Directive through Joint Chiefs bf 
Staff to commandant of U. S. forces of occupation in 
Germany. It designates the commanding general as 
United States member of the Control Council. It states, 
inter alia, that “The four Commanders-in-Chief, [of 
the Four Allied Powers] acting jointly, will constitute 
the supreme organ of control over Germany in accord¬ 
ance with the agreement on Control Machinery in 
Germany.” 

(J. App. 173). Excerpts from prosecution’s answer 
and memorandum in opposition to defense motions in 
Flick case. This document discusses the status of 
Tribunal IV as an international court. 
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